

















STATE OF NEW YORK
DEPARTMENT OF STATE
ONE COMMERCE PLAZA

ANDREW M. CUOMO 99 WASHINGTON AVENUE CESAR A. PERALES
GOVERNOR ALBANY, NY 12231-0001 SECRETARY OF STATE

March 13%, 2015

Holly Smith

National Science Foundation
Division of Ocean Sciences
4201 Wilson Blvd.

Room 725

Arlington, Virginia 22230

Re: F-2015-0082 (DA)
National Science Foundation
Draft Amended Environmental Assessment of a
Marine Geophysical Survey
Request for Extension of Review Period

Dear Ms. Smith:

On January 16", 2015 the Department of State (DOS) received the National Science Foundation’s (NSF)
consistency determination, together with supporting documentation, regarding the consistency of the above-
referenced activity with the New York State Coastal Management Program. The State's 60-day review period
pursuant to 15 CFR 930.41 began on that date.

Pursuant to 15 CFR 930.41(b), the DOS requests a fifteen (15) day extension of time to the DOS review and
decision-making period in order to fully consider and review all project materials received with appropriate
personnel.

With this 15-day extension, the DOS will notify NSF of its concurrence with or objection to the consistency
determination on or before March 31*, 2015. We would appreciate your confirmation of this extension to the
review period as soon as possible.

Sincerely,

Jeftrey Zappieri
Supervisor Consistency Review Unit
Office of Planning and Development

WWW.DOS.NY.GOV *  E-MAIL: INFO@DOS.NY.GOV
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March 31, 2015

Holly Smith

National Science Foundation
Division of Ocean Sciences
4201 Wilson Blvd.

Room 725

Arlington, VA 22230

Re:  F-2015-0082 (DA)
National Science Foundation -
Marine Geophysical Survey in the
Atlantic Ocean off the coast of New
Jersey and New York
Concurrence with Consistency
Determination

Dear Ms. Smith,

On January 16, 2015, the National Science Foundation (NSF) submitted the above
referenced direct federal agency activity and consistency determination to the Department of
State (DOS) following a consultation on October 30, 2014 (15 CFR §§ 930.33(a), 930.34(a),
930.36(21)).1 DOS has completed its review of the consistency determination and data and
information for the proposed activity (hereinafter also referred to as “the proposal” or “the
survey”) and pursuant to 15 CFR § 930.41(a) concurs with the consistency determination for the
activity under the enforceable coastal policies of the New York State Coastal Management Plan
(CMP). DOS has included several recommendations to modify the proposed activity (Section
IV) to reduce the likelihood of reasonably foreseeable effects on New York’s coastal resources
and uses.

L. Statutory Framework for Consistency Review

Pursuant to the 15 CFR part 930 subpart C consistency provisions of the Coastal Zone
Management Act (CZMA), federal agency activities within or outside the coastal zone that affect

' The proposal is an unlisted activity (15 CFR § 930.34(c)) located in federal waters offshore of New York. NSF
determined, following the consultation with DOS, that the proposal would have reasonably foreseeable effects on
New York’s coastal uses and resources. “Federal agency activities and development projects outside of the coastal

zone, are subject to Federal agency review to determine whether they affect any coastal use or resource.” (15 CFR §
930.33(c)).
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the coastal uses or resources of New York State shall be undertaken in a manner consistent to the
maximum extent practicable with the enforceable policies of the New York State CMP.?> Federal
agency activities include any federal agency activity or actions performed by or on behalf of a
federal agency in exercise of its statutory responsibilities.” Under the regulatory framework of 15
CFR Part 930 subpart C, New York State has 60 days to concur with, conditionally concur with,*
or object to the consistency determination submitted by a federal agency.” DOS requested, and
NSF granted, a 15 day extension pursuant to 15 CFR § 930.35(c) and the decision is due on or
before March 31, 2015.

IL. Subject of the Review

The proposed activity would use a 3-D seismic reflection survey to map sequences to
supplement previous sediment core drill sites and analyze the seafloor spatial/temporal evolution
for the purposes of: establishing changes on the stratigraphic record; providing greater
understanding of the response of nearshore environments to changes in elevation of global sea
level; and determining the amplitudes and timing of global sea-level changes during the mid-
Cenozoic era.’

The survey is proposed to occur in federal waters approximately 50-72 nautical miles
outside of New York State waters, for 30 days between June and August 2015 on the NSF-
owned R/V Marcus G. Langseth (operated by Columbia University’s Lamont-Doherty Earth
Observatory and hereinafter “R/V Langseth”). The proposed activity includes deploying two
pairs of subarrays with a total of four airguns to fire alternately with a total volume of 700 in’
and sound pressure level between 160 and 180-dB re 1 pParms. The proposed receiving system
consists of four 3000-m hydrophone streamers at 75-m spacing, or, a combination of two 3000-m
hydrophone streamers and a Geometrics P-Cable system. The airgun array will be towed along a
total of 4900 km of 3-D survey lines, including turns, to be conducted in an area of 12 x 50 km
with a line spacing of 150 m in two 6-m wide trace-track patterns. Additionally, a multibeam
echosounder and a sub-bottom profiler will be operated continuously but not during transit.
Monitoring and mitigation measures are proposed including use of protected species visual
observers, passive acoustic monitoring, exclusion zones for each airgun source and tow depths,
speed or course alterations, power or shut downs, and ramp-up procedures. These measures are
designed to address impacts to federally-listed species.

NSF submitted a Draft Amended Environmental Assessment (draft EA or EA), prepared
for NSF and dated December 18, 2014, along with its consistency determination. DOS relied on
the information submitted in the consistency determination and EA during its review of the
proposal. DOS also relied on information included in the Programmatic Environmental Impact
Statement (PEIS) prepared for NSF in June 2011 and submitted with this consistency

215 CFR § 930.32(a)(1).

15 C.F.R. §§ 930.31(c); 930.33(a); and 930.36(a).

*15 C.F.R. § 930.4.

15 C.F.R. § 930.41(a).

® See Letter to Mr. Jeffrey Zappieri from Holly Smith, National Science Foundation, January 16, 2015.
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determination. The EA tiers to the PEIS and was prepared to update information and reference
the PEIS. The PEIS was prepared for all NSF-funded marine seismic research and is divided by
detailed analysis areas (DAAs). The Northwest Atlantic DAA is the subject of the proposed
seismic survey.

Additionally, the proposed location of the seismic survey is within the offshore planning
area (OPA) identified in the DOS Offshore Atlantic Ocean Study (hereinafter “the study”),
released by DOS in July 2013 (Figure 1).” The purpose of the study was to identify connections
between offshore areas and New York’s coastal uses and resources. The study identified and
mapped commercial and recreational fishing, wildlife viewing, diving, and other uses occurring
throughout the 43,470 km? area of the OPA. Also, the study identified and mapped marine
mammals, sea turtles, sea birds, finfish, crustaceans and other wildlife important to recreation
and commercial interests of New York occurring throughout the OPA. The proposed location of
the survey will occupy 970 km? (including buffer zone) of the OPA. DOS therefore relied in part
on available data from the study, as well as supplemental information on the seasonality and
locations of uses and fish stocks within the survey area obtained through recent correspondence
with representatives of the commercial fishing industry.

I1I. Analysis

A. Reasonably Foreseeable Effects

To determine whether a federal activity will affect the coastal uses or resources of New
York State the reasonably foreseeable effects on any coastal use or resource of the State are
assessed.® Federal regulations define coastal effects to include both reasonably foreseeable direct
effects which result from the activity and occur at the same time and place as the activity, and
reasonably foreseeable indirect (cumulative and secondary) effects which result from the activity
and are later in time or farther removed in distance, but are still reasonably foreseeable.’ In its
2000 Final Rule amending the federal consistency regulations the National Oceanic and
Atmospheric Administration (NOAA) did not define “reasonably foreseeable” but explained that
Congressional intent was for coastal effects to be construed broadly and that the reasonably
foreseeable effects test is a fact-specific inquiry. NOAA further clarified that “the effect on a

" See New York Department of State Offshore Atlantic Ocean Study, July 2013 (Offshore Atlantic Study) available
at http://docs.dos.ny.gov/communitieswaterfronts/ocean_docs/NYSDOS_Offshore Atlantic Ocean_Study.pdf. The
seismic survey is an unlisted activity (15 CFR § 930.34(c) and NSF submitted this federal agency activity to DOS
for federal consistency review following a consultation process. (15 CFR §§ 930.33(a); 930.34(a)). DOS is not
representing the Offshore Atlantic Study area as comprising the boundaries of a geographic location description, as
offshore seismic surveys are not a listed activity in the NYS CMP. (15 CFR § 930.34(b), “In the event the State
agency chooses to describe Federal agency activities that occur outside of the coastal zone, which the State agency
believes will have reasonably foreseeable coastal effects, it shall also describe the geographic location of such
activities...”). Instead, references to the Offshore Atlantic Study in this decision is a planning area for the purposes
of identifying data sets of coastal resources and uses important to New York’s coastal zone.

15 C.F.R. § 930.33(a)(1).

’15C.F.R. §930.11(g).
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resource or use while that resource or use is outside of the coastal zone could result in effects felt

within the coastal zone”.!°

DOS has determined that the seismic survey as proposed, to be conducted on behalf of
NSF in collaboration with Rutgers University, will have reasonably foreseeable direct and
indirect effects on the coastal uses and resources of New York. The reasonably foreseeable
effects analysis is presented in two sections: a description of New York’s affected coastal
resources and uses and an analysis of the specific enforceable coastal policies.

The described reasonably foreseeable effects of the proposed activity are of concern to
DOS given their potential implications for the State’s commercial fishing industry. However,
the available information to evaluate the effects on New York’s coastal uses and resources in the
context of the enforceable policies of the New York CMP does not warrant an objection to
NSF’s consistency determination. DOS is making recommendations to NSF to reduce the
likelihood of known reasonably foreseeable effects.

B. Coastal Uses and Resources

Due to the location of the proposed activity within areas of known commercial fishing
use and commercial fish stocks, there are reasonably foreseeable direct and indirect effects on
New York’s coastal zone. The survey location overlaps with areas of New York commercial
fishing uses which include the following gear types: pots, dredge, and bottom trawl. Distribution
of the various New York commercial fishing uses in relation to the proposed location of the
seismic survey are depicted in Figure 2 of the appendix. The distributions of important
commercial species also overlap with the proposed seismic survey location. Representative
examples are depicted in relation to the seismic survey in Figures 3 and 4 of the appendix.

C. Coastal Policies

Policy 10: Further develop commercial finfish, shellfish, and crustacean resources in the
coastal area by encouraging the construction of new, or improvement of existing on-shore
commerecial fishing facilities, increasing marketing of the state’s seafood products,
maintaining adequate stocks, and expanding aquaculture facilities.

The proposed seismic survey will have reasonably foreseeable direct and indirect effects
on New York’s commercial fishing uses and resources, respectively, as described below. The
available information to evaluate these effects in the context of policy 10 does not warrant an
objection to NSF’s consistency determination.

Commercial Fishing Activity

Reasonably foreseeable direct effects of the proposed activity include displacement of
commercial fishers from traditional fishing areas in the proposed survey location due to the R/V
Langseth’s equipment. As depicted in Figure 2, New York’s commercial fishers are active in the
proposed area. Entanglement of equipment is foreseeable, particularly for mobile fishing gear
such as dredge and trawl, as is displacement of the fishing community given the overlap of the

1265 Fed. Reg 77130 (Dec. 8, 2000)
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commercial fishing uses and the towed seismic equipment. The seismic survey equipment
includes an airgun array that is towed behind the vessel along with a receiving system that
consists of hydrophone streamers and various cables, lines, and other objects associated with the
airgun array. The towed hydrophone streamers are approximately 3 km long (almost 2 mi).

While DOS has information demonstrating the presence of commercial fishing activity in
this area and a reasonably foreseeable effect on this activity, available information to evaluate
these effects in the context of policy 10 does not warrant an objection to NSF’s consistency
determination. To reduce the likelihood of the reasonably foreseeable direct effects of
entanglement and use displacement and minimize the disruption to New York’s commercial
fishery, DOS instead recommends that NSF adjust their activities, as further outlined in Section
IV below.

Commercial Fish Stocks Important to NY Fishers

Reasonably foreseeable indirect effects include temporary impacts on biological
resources (fish stocks) important to New York’s commercial fishing industry. Many fish stocks
of high economic value to New York can be found in the vicinity of the proposed activity during
summer months. Stocks such as longfin squid (Loligo pealeii), summer flounder or “fluke”
(Paralichthys dentatus), scup (Stenotomus chrysops), and silver hake or “whiting” (Merluccius
bilinearis) move from inshore waters in the warm months to offshore waters in the cooler winter
months.'' This movement places them directly in or in the near vicinity of the survey at the time
of the proposed activity (see Figures 3 and 4). These species ranked second, sixth, seventh, and
tenth, respectively, in terms of the economic value of their landings for New York in 2013."
Fish migration and movement occur in this location for other important commercial fish stocks,
including Atlantic mackerel (Scomber scombrus), butterfish (Peprilus triacanthus), monkfish or
“goosefish” (Lophius americanus), weakfish (Cynoscion regalis), winter flounder
(Pseudopleuronectes americanus), and yellowtail flounder (Limanda ferruginea). DOS has been
made aware of the concerns for these other stocks by members of New York’s commercial
fishing industry. Due to the cumulative economic value of these fisheries, adverse effects to
these populations would be expected to result in a reasonably foreseeable effect on New York’s
commercial fishing industry.

The known or suspected impacts of the proposed activity on these species are attributable
to the noise originating with the seismic component of the survey. The PEIS indicates that
cephalopods such as squid are known to sense low frequency sound and that airgun sounds
overlap the known sound detection range of some marine invertebrates.'? Also, Fewtrell and
McCauley observed altered behavior in squid in response to air gun sounds.'* Behavioral

! Cornell Cooperative Extension. 2012. New York Commercial Fisherman Ocean Use Mapping. Prepared for the
New York State Department of State.
http://docs.dos.ny.gov/communitieswaterfronts/ocean_docs/Cornell Report NYS Commercial Fishing.pdf

'2 National Ocean Economics Program. “Top Ten Commercial Fish Species Search”.
http://oceaneconomics.org/L MR/topTen.asp Data from National Marine Fisheries Service.

' PEIS pp. 3-7 - 3-9.

' See Fewtrell, J.L. & McCauley, R.D. (2012), Impact of air gun noise on the behavior of marine fish and squid.
Marine Pollution Bulletin, 64, 984-993.
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changes include avoidance of the area of seismic sound and will temporarily displace this
important species from a traditional fishing ground for longfin squid. Further, the draft EA
referenced a study in which cephalopods received damage to the statocyst, the organ responsible
for equilibrium and movement, showed stressed behavior, decreased activity, and loss of muscle
tone."”

Seismic sounds also may have pathological and behavioral effects on schooling, pelagic
target species of New York’s commercial fishers such as scup, Atlantic mackerel and butterfish.
The PEIS indicates the possibility of injury or mortality to fish close to airguns, more probable
for fish with swim bladders such as butterfish.'® Mortality can occur from swim bladders
expanding and contracting with ambient pressure changes caused by seismic sound. Behavioral
effects include avoidance and changes in schooling patterns. Fewtrell and McCauley observed
the behavior of two species of schooling, pelagic fish, pinksnapper (Pagrus auratus) and trevally
(Pseudocaranx dentex), in response to airgun sound. Their observations included alarm
behaviors and changes in schooling patterns of the fish.'” Of significance for migrating species, a
study of pelagic fish found that abundance in areas further away from the airgun sounds
increased and suggested that migrating fish would not enter the area of seismic activity.'® Also,
studies of the effect of seismic sound on fish catch found decreases in catch rate of fishes.'’

While these reasonably foreseeable indirect effects on fish stocks important to New
York’s commercial fishery are of concern to DOS, available information to evaluate these effects
in the context of policy 10 does not warrant an objection to NSF’s consistency determination.
Therefore, to reduce the likelihood of the reasonably foreseeable indirect effects of physiological
and behavioral impacts on these fish stocks, DOS instead recommends that NSF adjust their
activities, as further outlined in Section IV below.

IV.  Recommendations for Modification of the Proposed Activity

As discussed, DOS possesses sufficient data to demonstrate reasonably foreseeable
effects on New York’s coastal uses and resources. However, the available information to
evaluate these effects in the context of the New York CMP does not warrant an objection to
NSF’s consistency determination. DOS therefore instead makes the below recommendations to
reduce the likelihood of the reasonably foreseeable effects. DOS’s concurrence with NSF’s
consistency determination is not a conditional concurrence on NSF adhering to these
recommendations.

'’ Draft Amended Environmental Assessment at p.50.

'® PEIS at p. 3-45.

'" Fewtrell, J.L. & McCauley, R.D. (2012), Impact of air gun noise on the behavior of marine fish and squid. Marine
Pollution Bulletin, 64, 984-993.

18 Lekkeborg, S.; Ona, E.; Vold, A.; & Salthaug, A., 2012. Sounds from seismic air guns: gear and species specific
effects on catch rates and fish distribution, Canadian Journal of Fisheries and Aquatic Sciences, 69, 1278-1291.

" Popper, AN. & Hastings, M.C., 2009. The effects of anthropogenic sources of sound on fishes. Journal of Fish
Biology 75, 455-489.
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1. With respect to the proposed activity’s location, the potential for overlap and
entanglement of survey and fishing gear creates reasonably foreseeable effects on
New York’s commercial fishing activity. DOS recommends that the location of the
seismic survey, including the deployment of all gear associated with the R/V
Langseth and the conducting of noise associated with the survey methodology, avoid,
to the maximum extent practicable, overlap with New York’s commercial fishing use
when fishers are in those areas. Consultation with the New York fishing industry in
advance of the survey work would provide the necessary information to identify when
and where commercial fishers will be in the area so that the proposed activity may
avoid entangling fishing gear or displacing fishing activity. This would help address
the above identified reasonably foreseeable effect on New York’s coastal uses.

2. With respect to the proposed activity’s timing and the scale of operations, the
coincidence of the proposed activity and fish stocks commercially important to New
York creates reasonably foreseeable effects based on the available scientific
knowledge. DOS recognizes that NSF will limit the scale of the seismic survey.
While the R/V Langseth is capable of deploying up to 36 airguns on 4 subarrays with
a total discharge volume of 6,600 in®, the proposed project would operate at less than
an 1/8 of the R/V Langseth’s capacity and deploy only two pairs of subarrays for a
total of 4 airguns to fire alternately with a total volume of 700 in’.*° Additionally,
proposed mitigation measures to address marine mammal and sea turtle impacts may
reduce the described effects on fish resources. However, no mitigation is proposed to
specifically address the presence of species important to New York commercial
fishing activities within the area of the seismic survey. Notwithstanding the project
scale and the mitigation that will occur, due to the location and proposed timing of the
activity there are reasonably foreseeable effects commercial fish stocks important to
New York. These stocks occur frequently and in high density in the proposed
location of the seismic survey each year during the time of the proposed activity.
Commercially important target species are less concentrated in the proposed location
during the fall months (October and later). Therefore, DOS recommends that the
proposed activity be confined to operation during the fall months to reduce the
likelihood of reasonably foreseeable effects on fish stocks commercially important to
New York.

V. Conclusion

Pursuant to 15 CFR §§ 930.4(a)(1), DOS concurs with NSF’s consistency determination
for the proposed 3-D seismic survey. DOS appreciates the opportunity to engage in the
consultation process and requests NSF comply with the recommended modifications for this
proposed activity in Section IV.
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Please contact Jeffrey Zappieri at (518) 473-6000 with questions and arrangements for

further consultation as needed.

Sincerely,

Gregory Capobianco
Office of Planning and Development
New York State Department of State

cc: Steve Heins, New York State Department of Environmental Conservation
Kerry Kehoe, National Oceanic and Atmospheric Administration
John Scotti, Cornell Cooperative Extension
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Appendix

Figure 1: Location of proposed activity within New York’s Offshore Planning Area
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Figure 2: Overlap of proposed activity and known locations of traditional commercial fishing areas.
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Figure 3: Longfin squid abundance
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Figure 4: Scup abundance.
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