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The Problem of Pass Through contracts

Major Concerns

Large Businesses
receiving the benefits
of SBA’s contracting
programs that are
intended for Small
Businesses

Non-eligible firms
(large or small)
receiving the benefits

of SBA’s socio-
economic programs




The Problem of Pass Through contracts

Ostensible Subcontractor Limitations on Subcontracting
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A contractor and its ostensible subcontractor are
treated as joint venturers, and therefore affiliates,
for size determination purposes. An ostensible
subcontractor is a subcontractor that performs
primary and vital requirements of a contract, or of
an order under a multiple award schedule contract,
or a subcontractor upon which the prime contractor
is unusually reliant. 13 CFR 121.103(h)(4)
Remember

A contracting officer can challenge the size of a
contractor at any time 13 CFR 121.1004(b)




Limitations on Subcontracting
N

Primarily the Responsibility of the Procuring Agency and its
Contracting Officers

Contract Award

* Generally a Matter of Responsibility. KIRA, Inc., B—287573.4, B—287573.5, Aug.
29,2001, 2001 CPD para. 153 at 3

* However, where a proposal, on its face, should lead an agency to the conclusion
that an offeror could not and would not comply with the subcontracting limitation,
we have considered this to be a matter of the proposal's technical acceptability; a
proposal that fails to conform to a material term and condition of the solicitation
such as the subcontracting limitation is unacceptable and may not form the basis for

an award. Orincon Corp., B-276704, July 18, 1997, 97-2 CPD [ 26 at 4.

Contract Performance

* the contractor's actual compliance with the provision is a matter of contract
administration. Orincon Corp., B-276704, July 18, 1997, 97-2 CPD ] 26 at 4.




Non-Manufacturers (supply Contracts)

Small businesses must normally manufacture the
product themselves or meet one of three exceptions

Most common exception is for nonmanufacturers. 13
C.FR. 121

New element to this rule as of March 2011.

Takes ownership or possession of the item(s) with its
personnel, equipment or facilities in a manner consistent with
industry practice



GTSl as a Case Study

Protecting
the

Government’s
Interests

Suspension by SBA

Execution of an Administrative
Agreement

* http:/ /www.sba.gov/about-
sba-services/7367 /12585

Lifting of the Suspension
Adoption of a Monitor by GTSI
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