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FOUO // UNCLASSIFIED

Performance-Based Suspension and
Debarment

e “Fact Based Debarments” are Debarments in the
Absence of a Civil Judgment or a Criminal Conviction

 Burden of Proof is “Preponderance of Evidence”

— Evidence which, as a whole, shows that the fact
sought to be proved is more probable than not;

— In particular, it does not the “Mens Rea” (criminal
intent) element found in finding criminal
responsibility.



FOUO // UNCLASSIFIED

Performance-Based Suspension and
Debarment

* “Fact-Based Suspensions” are those taken in the
absence of a civil judgment, criminal indictment or
criminal conviction

 Burden of Proof is “Adequate Evidence”

— Evidence which is sufficient to support the
reasonable belief that a particular act or
omission has occurred. See FAR 2.101

— Equivalent standard to that amount of evidence
necessary to establish “probable cause” for an
action or the issuance of an arrest warrant
under Rule 4(b) of the Federal Rules of Criminal
Procedure.



FOUO // UNCLASSIFIED

Performance-Based Suspension and
Debarment

e Decision regarding use of suspension or debarment is
based on the facts of each case

— Existence of ongoing criminal or civil actions
PRO CON
— Quality and quantity of evidence
— Burden of proof
— Litigation risk

— Desired result

e Key considerations: suspension is a temporary measure,
debarment is a final action



FOUO // UNCLASSIFIED a—
Performance-Based Suspension and
Debarment
DOCUMENTATION IS VITAL

e |nvoices, logs, pictures and other indicia of performance.

e Training Records.
e Organizational charts and corporate ownership documents.
* Engineering test reports.

e Evidence of mitigation, including the results of internal
investigations, voluntary disclosures and other proactive
steps.

e Documentation of specific instances that impaired
performance.

e Other materials that show contract performance.



FOUO // UNCLASSIFIED

Performance-Based Suspension and
Debarment

Contractor Response Issues

* Failure to provide evidence of mitigation or other
steps to reduce the loss to the Government.

e Citing undocumented security or labor issues.
* Counsel unfamiliar with subject matter.

e Unreliability of information provided to
respondent counsel.

e Generic “off the shelf” compliance programs.
e “Supporting the Warfighter”



FOUO // UNCLASSIFIED

Performance-Based Suspension and
Debarment

Culvert Number | 5 (Right Photo) 90 (Left Photo)
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Coordinates
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locations
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4,639 Meters

Duplicate Submission — Culvert Denial Systems, Ghazni Province, September 2012
Source: SIGAR



FOUO // UNCLASSIFIED

Performance-Based Suspension and

Debarment

e Administrative record includes all information
considered by the SDO

— Constitutes a “final agency action” under the
Administrative Procedures Act

* |Includes:

— Recommendation Memorandum and
Supporting Documents

— Information in mitigation or defense of the
contractor’s actions must be included, if
available

* Release is subject to Freedom of Information Act and the Act’s
exemptions




FOUO // UNCLASSIFIED

Performance-Based Suspension and
Debarment

e Considerations:

— Failure to coordinate may compromise ongoing
criminal investigations, result in the release of
protected law enforcement sensitive information
or endan%er the safety of law enforcement
personnel and/or witnesses.

— Once the Suspension and Debarment Official takes
a document into consideration while making a
determination to suspend or debar, becomes part
of the administrative record.

— The administrative record, in its entirety, is
provided to the contractor as part of the
notification process or at the request of the
contractor.




FOUO // UNCLASSIFIED

Performance-Based Suspension and

Debarment
* |Impact on parallel proceedings:

— Eliminates contractor from
contracting process early and
throughout the Government

— Provides civil and criminal AUSAs
with information via submissions in

opposition

— Provides a basis for contract R, A0 Frr e
te rmi nat|0n Substandard Concrete — Parwan
Ta some insta nces Justice Center, August 2013

Source: SIGAR
— Complementary remedy that

addresses other parties that may
not otherwise be indicted.
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