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UNITED STATES of America, ex rel. Alfred J.
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V.
UNITED STATES of America, Interven-
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V.
Lithium Power Technologies, Inc.; Mohammed Za-
far A. Munshi, Defendants—A ppellants.

Nos. 08— 20194, 08-20306.
July 9, 2009.

Background: Relator brought a qui tam action un-
der the False Claims Act (FCA) against a techno-
logy company, aleging a scheme to defraud the
government in contracts solicited under the federal
Small Business Innovation Research Program
(SBIR). United States intervened. Following partial
summary judgment against the company, 513
F.Supp.2d 866, the parties cross-moved for partial
summary judgment on damages. The United States
District Court for the Southern District of Texas,
Gray Miller, J., 530 F.Supp.2d 888, awarded dam-
ages and attorney fees in favor of relator and
United States. Company appealed.

Holdings: The Court of Appeals, Carl E. Stewart,
Circuit Judge, held that:

(1) company engaged in fraudulent inducement, in
violation of FCA;

(2) “materiality” under the FCA requires proof only
that the defendant's false statements could have in-
fluenced the government's payment decision or had
the potential to do so;

(3) company's representations in grant proposals
were false or fraudulent statements, provided know-
ingly;

(4) company's false or fraudulent statements were
material, as required under the FCA;

(5) amount of actual damages sustained by the gov-
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ernment, to be trebled under FCA, was the amount
paid out on the contracts at issue, $1,657,455;

(6) general release signed by relator was unenforce-
able; and

(7) attorney fees award for relator would not be re-
duced.

Affirmed.
West Headnotes
[1] Federal Civil Procedure 170A €~52543

170A Federal Civil Procedure
170AXVI1I Judgment
170AXVII(C) Summary Judgment
170AXV1I(C)3 Proceedings
170Ak2542 Evidence
170Ak2543 k. Presumptions. Most

Cited Cases

In a motion for summary judgment, a court re-
solves any doubts and draws all reasonable infer-
ences in favor of the nonmoving party. Fed.Rules
Civ.Proc.Rule 56(c), 28 U.S.C.A.

[2] United States 393 €=>120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
False Claims Act (FCA) attaches liability, not
to the underlying fraudulent activity or to the gov-
ernment's wrongful payment, but to the claim for
payment. 31 U.S.C.A. § 3729(a).

[3] United States 393 €=>120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
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The test to determine liability under the False
Claims Act (FCA) is: (1) whether there was a false
statement or fraudulent course of conduct, (2) made
or carried out with the requisite scienter, (3) that
was material, and (4) that caused the government to
pay out money or to forfeit moneys due. 31
U.S.C.A. §3729(8)(2), (b).

[4] United States 393 €=>120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
False Claims Act (FCA) liability may be im-
posed when the government contract under which
payment is made was procured by fraud. 31
U.S.C.A. §3729(a).

[5] United States 393 €=120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
Under a fraudulent inducement theory, al-
though the defendant’'s subsequent claims for pay-
ment made under a government contract were not
literally false, because they derived from the origin-
al fraudulent misrepresentation, they, too, become
actionable false claims, under the False Claims Act
(FCA). 31 U.S.C.A. §3729(a), (b).

[6] United States 393 €~~120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
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Technology company engaged in fraudulent in-
ducement, in violation of False Claims Act (FCA),
by submitting false statements in their Small Busi-
ness Innovation Research (SBIR) grant proposals,
even though company did not submit false claims
for payment for each SBIR grant proposal. 31
U.S.C.A. §3729(a), (b).

[7] United States 393 €=>120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
To demonstrate requisite scienter under the
False Claims Act (FCA), the government must
demonstrate the defendants had (1) actual know-
ledge of falsity, (2) acted with deliberate ignorance
of the truth or falsity of the information provided,
or (3) acted with reckless disregard of the truth or
falsity of the information provided when it induced
the government to make payment. 31 U.S.C.A. §
3729(b).

[8] United States 393 €=2120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
A false statement is “material,” as required to
support False Claims Act (FCA) claim, if it has a
natural tendency to influence, or is capable of influ-
encing, the decision of the decisionmaking body to
which it was addressed. 31 U.S.C.A. § 3729(b).

[9] United States 393 €122

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
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393k122 k. Penalties and actions therefor.

Most Cited Cases
To establish “materiality,” the False Claims
Act (FCA) requires proof only that the defendant's
false statements could have influenced the govern-
ment's payment decision or had the potential to in-
fluence the government's decision, not that the false
statements actually did so. 31 U.S.C.A. § 3729(a),

(b).
[10] United States 393 €=-120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
Applicant's representations in proposals for
Small Business Innovation Research (SBIR) pro-
gram grant that it had “cooperative arrangements”
with other local laboratories, that it was a corpora-
tion founded over five years earlier, and that it had
certain facilities in existence, and its failure to dis-
close its receipt of other grants were false or fraud-
ulent statements, provided knowingly, as necessary
to support claim under False Claims Act (FCA); ap-
plicant had only ability to rent laboratory space at
other labs, not any cooperative agreements, the date
of incorporation was incorrect, the claimed facilit-
ies were under construction, but not yet built or
available at the time of the proposals, and applicant
had previously received other grants. 31 U.S.C.A. §
3729(a), (b).

[11] United States 393 €50120.1

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k120.1 k. In general. Most Cited
Cases
Applicant's false or fraudulent statements in
proposals for Small Business Innovation Research
(SBIR) program grant that it had “cooperative ar-
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rangements’ with other local laboratories, that it
was a corporation founded over five years earlier,
and that it had certain facilities in existence, along
with its failure to disclose its prior receipt of other
grants were “material,” as necessary to support
claim under False Claims Act (FCA); applicant
painted a picture in its grant proposals of an estab-
lished company that was well-respected in the com-
munity, when it was in its preliminary stages of de-
velopment and had yet to demonstrate any proven
success, and evaluators of the grant proposals re-
commended approving the proposals because of the
false statements. 31 U.S.C.A. § 3729(a), (b).

[12] United States 393 €=>122

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k122 k. Penalties and actions therefor.
Most Cited Cases
Before the government may recover treble
damages, under the False Claims Act (FCA), it
must demonstrate the element of causation between
the false statements and the loss. 31 U.S.CA. §
3729(a).

[13] United States 393 €122

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k122 k. Penalties and actions therefor.
Most Cited Cases
Amount of actual damages sustained by the
government, to be trebled pursuant to the False
Claims Act (FCA) in a suit against a technology
company regarding a scheme to defraud the govern-
ment in contracts solicited under the federal Small
Business Innovation Research Program (SBIR),
was the amount paid out on the contracts at issue,
that is, $1,657,455, despite claim that the govern-
ment had gotten benefit it paid for, since company
developed lithium batteries used by government
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and was therefore not damaged; batteries devel oped
through the SBIR funding belong to the company,
not the government, so that government did not re-
ceive any tangible benefit, and in any event, gov-
ernment sought intangible benefit of awarding
funds to eligible, deserving small businesses, which
was benefit that government lost as result of com-
pany's fraud. 31 U.S.C.A. § 3729(a).

[14] United States 393 €=>122

393 United States
393VIII Claims Against United States

393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims

393k122 k. Penalties and actions therefor.
Most Cited Cases

General agreement by qui tam relator to release

and indemnify technology company from “any mat-
ter” prior to execution of agreement for sale of re-
lator's company stock was unenforceable with re-
spect to relator's False Claims Act (FCA) action
against company, alleging scheme to defraud gov-
ernment in contracts solicited under federal Small
Business Innovation Research Program (SBIR); al-
though relator filed qui tam case 11 days after sign-
ing agreement, he had no authority to release case,
without government consent, as government had
60-day window to evaluate case and intervene, and
public policy concerns in connection with FCA
case outweighed any interest in enforcement of
agreement. 31 U.S.C.A. § 3730(b)(1-3).

[15] Federal Courts 170B €~3617

170B Federal Courts
170BXVII Courts of Appeals
170BXVI1I(K) Scope and Extent of Review
170BXVI11(K)2 Standard of Review
170Bk3612 Remedial Matters
170Bk3617 k. Costs and attorney
fees. Most Cited Cases
(Formerly 170Bk830)
Under the abuse of discretion standard, a dis-
trict court's decision to award attorney fees will not
be disturbed unless the award is based on (1) an er-
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roneous view of the law or (2) a clearly erroneous
assessment of the evidence.

[16] United States 393 €=>122

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k122 k. Penalties and actions therefor.
Most Cited Cases
Attorney fees award for successful qui tam re-
lator would not be reduced because of unsuccessful
claims, in False Claims Act (FCA) action against
technology company, alleging scheme to defraud
government in contracts solicited under federal
Small Business Innovation Research Program
(SBIR); although relator was only successful in
showing fraud with respect to four contracts, rather
than the 21 contracts initially claimed, the claims
alleging fraudulent inducement under all the con-
tracts were not factually distinct, since they arose
from the same actors, and the same illegal intent to
defraud. 31 U.S.C.A. § 3730(d)(1).

[17] United States 393 €122

393 United States
393VIII Claims Against United States
393k120 Making or Presentation of False
Claims and Other Offenses Relating to Claims
393k122 k. Penalties and actions therefor.
Most Cited Cases
In determining an attorney fees award for a qui
tam relator in a False Claims Act (FCA) claim, in-
volving some successful and some unsuccessful
claims, where much of counsel's time is devoted
generally to the litigation as a whole, making it dif-
ficult to divide the hours expended on a claim-
by-claim basis, the district court should focus on
the significance of the overall relief obtained by the
relator in relation to the hours reasonably expended
on thelitigation. 31 U.S.C.A. 8 3730(d)(1).

*461 Nicholas John Bagley (argued), U.S. Dept. of
Justice, Civ. Div., Washington, DC, Andrew A.
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Bobb, Asst. U.S. Atty., Houston, TX, for U.S.

Mitchell Reed Kreindler, Kreindler & Associates,
Houston, TX, for Longhi.

David Charles Holmes (argued), Solomon Law
Firm, Houston, TX, for Lithium Power Technolo-
gies, Inc., Munshi.

Timothy J. Hatch, Douglas R. Cox, Amiri Cameron
Tayrani, Gibson Dunn & Crutcher, LLP, Washing-
ton, DC, for Amicus Curiae.

Appeal from the United States District Court for the
Southern District of Texas.

Before HIGGINBOTHAM, BENAVIDES and
STEWART, Circuit Judges.

CARL E. STEWART, Circuit Judge:

In 2002, Alfred J. Longhi, J. (“Longhi"), a
former employee of Lithium Power Technologies,
Inc. (“Lithium Power”), filed a qui tam suit under
the False Claims Act (“FCA"), 31 U.S.C. § 3729,
against Lithium Power and its president, Mo-
hammed Zafar A. Munshi (jointly, “the Defend-
ants”). In 2005, the United States of America inter-
vened in the suit. Longhi and the United States of
America (jointly, “the Government”) alleged that
the Defendants engaged in an elaborate pattern of
*462 false statements to secure research grants
from the federal government. Ultimately, the dis-
trict court granted the Government's motions for
summary judgment on liability and damages. The
court awarded nearly $5 million in damages and
penalties, and the parties voluntarily dismissed the
remaining claims in the lawsuit. The Defendants
moved for reconsideration, and the district court
denied that motion and entered a final judgment.
Longhi then filed a motion for statutory attorneys
fees, which the district court granted in full. The
Defendants now appeal the district court's finding
of liability, award of damages, and award of attor-
neys' feesto Longhi. We AFFIRM.
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I. FACTUAL AND PROCEDURAL BACK-
GROUND

In 1982, Congress established the Small Busi-
ness Innovation Research (“SBIR") program. The
goal of the SBIR program is to provide research as-
sistance to small businesses in order to maintain
and strengthen the competitive free enterprise sys-
tem and the national economy. See 15 U.S.C. §
638(a). Congress directed each federal agency with
a research and development budget exceeding $100
million to establish a SBIR program and to provide
some fraction of its budget to small businesses. 15
U.S.C. § 638(f). Each federal agency with a SBIR
program was charged with selecting awardees for
its SBIR funding. 15 U.S.C. § 638(qg).

The Department of Defense (“DoD”) adminis-
ters a SBIR program in which twelve military com-
ponents participate. The DoD identifies specific re-
search projects that it is interested in funding and
allows small businesses to seek SBIR grants for
these projects. DoD's program solicitations expli-
citly state that knowingly and willfully making any
false, fictitious, or fraudulent statements or repres-
entations may be a felony under the Federal Crim-
inal False Statements Act, 18 U.S.C. § 1001. After
receiving proposals, the DoD selects those that they
perceive offer the best value to the government and
nation. The merits of a SBIR proposal are in part
measured by an examination of the applicant's qual-
ifications. The DoD specifically considers the: (1)
key personnel available to perform the research, (2)
facilities and equipment available to the applicant,
and (3) scope of any previously funded work per-
formed by the applicant that may be similar to that
proposed. When the DoD selects a proposal for
funding, the agency enters into a contract with the
recipient that governs the terms under which the
funds are disbursed. The DoD generally does not
verify all of the information submitted in a propos-
al, and it depends heavily on the integrity of SBIR
applicants.

Under the DoD's SBIR program, there are two
types of SBIR grants. A Phase | research grant is
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intended for the recipient to determine the scientif-
ic, technical, and commercial merit and feasibility
of ideas submitted under the SBIR program. These
grants typically range from $60,000 to $100,000
and cover at most a nine-month period. If the DoD
determines that the Phase | grant recipient demon-
strates that future research may potentially yield a
product or process of continuing importance to the
DoD and the private sector, it can award a Phase |1
grant. Phase Il grants are only available to applic-
ants who previously received a Phase | award and
are aimed at research or a research and develop-
ment effort. A Phase Il grant is expected to produce
a well-defined, deliverable prototype and typically
ranges from $500,000 to $750,000 over a two-year
period. During Phase 111 of aresearch and develop-
ment project, the applicant is expected to obtain
funding from the private *463 sector or non-SBIR
government sources to develop the prototype into a
viable product.

In 1998, Munshi founded a small business,
Lithium Power. Lithium Power designs and manu-
factures specialized lithium-based batteries for
commercial and government applications. Munshi
is Lithium Power's majority shareholder, president,
chief executive officer, and chairman of the board.

The Defendants submitted four proposals—two
to the Ballistic Missile Defense Office (“BMDQO”)
and two to the Air Force—to receive Phase | and |1
SBIR grants for research that could lead to the de-
velopment of very thin rechargeable batteries. In
connection with the four SBIR grants, the Defend-
ants submitted more than fifty invoices to the BM-
DO and the Air Force for payment and received
more than $1.6 million.

Lithium Power's four SBIR proposals con-
tained the false claims at issue in this case. In 2000,
the relator in this action, Longhi, joined Lithi-
um Power as Vice President for Sales and Market-
ing. During 2001 and 2002, Longhi began to sus-
pect that the Defendants were defrauding the feder-
al government. He began documenting what he be-
lieved was the Defendants' pattern of fraudulent
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conduct and investigating a means to stop the fraud.
In August 2002, Longhi began working with coun-
sel to prepare his FCA case, and he met with the
Government on September 20, 2002. One month
later, Munshi told Longhi that “due to tough eco-
nomic times’ Longhi would be placed on a three-
day work week beginning November 2, 2002, and
receive a 40 percent decrease in compensation.
Longhi informed Munshi that he could not afford
the extreme decrease in pay and needed to sell his
Lithium Power stock to raise capital. On November
4, 2002, Munshi told Longhi that he would be laid
off within two weeks and offered to buy Longhi's
stock for between $80,000 and $90,000. On
November 6, 2002, Munshi explained that the stock
sale would be the subject of a more detailed agree-
ment.

FN1. Suits to collect statutory damages
and civil penalties under the FCA may be
brought by the Attorney General or by a
private person, known as a relator, in the
name of the United States. An action
brought by a relator is commonly referred
to as a qui tam action. See 31 U.S.C. §
3730(a) and (b)(1).

On November 18, 2002, Longhi filed a qui tam
action against the Defendants to recover statutory
damages and civil penalties under the FCA. On
November 21, 2002, Munshi provided Longhi with
a copy of the stock sale agreement. On November
25, 2002, Munshi laid off Longhi. The agreement
for the sale of stock contained a provision stating
that Longhi personally agreed to release the De-
fendants from pending claims or lawsuits and
agreed not to sue the Defendants for the loss of
Longhi's job. The original covenant also disallowed
Longhi to sue “for any other reason,” but Longhi
objected to this language and it was changed to “for
any other matter prior to execution of” the agree-
ment to sell the stock. The agreement was executed
by the parties on November 29, 2002, eleven days
after Longhi filed suit against the Defendants. Mun-
shi's wife paid Longhi $80,000 for the stock.
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Longhi's qui tam action accused Lithium Power
of double billing and of billing for work that was
never completed in connection with twenty-one dif-
ferent contracts. The United States investigated and
intervened in 2005 in connection with Longhi's al-
legations pertaining to fraudulent billing on the four
SBIR grant proposals. The Defendants denied
Longhi's allegations, and the Government failed to
*464 uncover evidence that supported Longhi's al-
legations.

On November 9, 2006, the Government filed a
motion for partial summary judgment as to liability
and argued that the undisputed record evidence
demonstrated that the Defendants had, at a minim-
um, shown a reckless disregard for the truth regard-
ing many of the representations in their four SBIR
grant proposals. On December 22, 2006, the De-
fendants filed a cross-motion for partial summary
judgment. The district court granted the Govern-
ment's motion for partial summary judgment on
March 23, 2007. The district court stated that fraud-
ulently inducing the Government to provide fund-
ing for a project could give rise to FCA liahility,
even if the statements on particular invoices sub-
mitted in connection with the project were true. The
district court explained that the Government needed
only to demonstrate that the Defendants either were
willfully blind to the falsity of the statements or ac-
ted with an extreme form of negligence in making
those statements.

In determining the merits, the district court ex-
amined five separate categories of statementsin the
Defendants' SBIR proposals. First, the district court
explained that the Defendants BMDO Phase |1 pro-
posal falsely stated that Lithium Power was incor-
porated in 1992. Second, the district court con-
cluded that the Defendants misrepresented the key
personnel who would be conducting the research
work in three of the four proposals. The district
court noted, however, that the misrepresentations as
to key personnel resulted from mere negligence,
and the court discounted this evidence. Third, the
district court determined that Lithium Power know-
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ingly falsified statements regarding its facilities and
equipment. Fourth, the district court concluded that
the Defendants acted with reckless disregard to the
falsity of statements by representing that Lithium
Power had cooperative arrangements with the Uni-
versity of Houston and Polyhedron Laboratories.
Fifth, the district court noted that the Defendants
failed to disclose in its Air Force SBIR grant pro-
posals that Lithium Power had previously under-
taken related work in connection with a BMDO
SBIR grant.

The district court then assessed whether these
false statements, omissions, and misrepresentations
were “material.” The district court explained that
under the FCA materiality requires that the false
statement in question have a natural tendency to in-
fluence or be capable of influencing a decision-
maker. The district court concluded that the Gov-
ernment offered ample summary judgment evidence
that the misrepresentations were actually material.

The Government then moved for summary
judgment on damages. The district court held that
the Government suffered damages in the amount of
the grants it paid out to the Defendants in connec-
tion with their deceptive proposals—$1,657,455.
The court tripled that amount, as required by the
FCA, and awarded $4,972,365 in damages. The dis-
trict court rejected the Defendants' contention that
the damages should be reduced to reflect the benefit
the United States received from the battery research
that Lithium Power performed.

The parties stipulated to a voluntary dismissal
of the Government's remaining claims and the De-
fendants' counterclaims without prejudice. Longhi's
claims regarding the other seventeen contracts, that
the Government did not intervene in, were among
those dismissed. The district court entered final
judgment for the Government based on that stipula-
tion. The Defendants appeal the district court's
finding* 465 of liability and damages award.

FN2. The Defendants' appeal regarding the
district court's finding of liability and dam-
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ages award is found in case No. 08-20194.

On February 5, 2008, Longhi filed a motion for
statutory attorneys fees and final judgment. On
February 25, 2008, the Defendants objected to
Longhi's motion on a variety of grounds. Specific-
ally, the Defendants stated that Longhi‘s motion for
attorneys fees failed to segregate the hours worked
by his attorney on contracts and claims for which
Longhi was not the prevailing party (i.e., the seven-
teen claims that were dismissed). The district court
did not require Longhi to segregate the time his at-
torneys worked, and awarded Longhi the full
amount of fees and costs that he reques
ted—$283,765. The Defendants now also %opeal
the district court's award of attorneys fee:s.':N

FN3. The Defendants' appeal regarding the
district court's award of attorneys' fees is
found in case No. 08-20306.

I1. LIABILITY & DAMAGES AWARD

In appealing the district court's judgment find-
ing the Defendants liable and awarding damages to
the Government, the Defendants make four argu-
ments. First, they allege that the district court erred
in granting the Government's motion for partial
summary judgment on the merits and finding that
the Defendants violated the FCA. Second, the De-
fendants argue that the district court erred in grant-
ing the Government's motion for summary judg-
ment with respect to damages and finding that the
United States was entitled to recover the full
amount of the grant awards paid out to the Defend-
ants and to receive treble damages. Third, the De-
fendants allege that the district court erred in de-
termining that their claims for release and indemni-
fication from Longhi were against public policy and
the text of the FCA. Finally, the Defendants con-
tend that the district court erred by denying their
summary judgment motions with respect to liabil-
ity, damages, and the enforceability of the release
and indemnification agreement. We discuss each of
the Defendants' argumentsin turn.

A. Sandard of Review
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[1] This Court reviews summary judgment or-
ders de novo, applying the same standards as the
district court. Langhoff Props., LLC v. BP Prods. N.
Am. Inc., 519 F.3d 256, 260 (5th Cir.2008). Sum-
mary judgment is proper when “the pleadings, the
discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to
any material fact and that the movant is entitled to
judgment as a matter of law.” FED.R.CIV.P. 56(c).
This Court resolves any doubts and draws all reas-
onable inferences in favor of the nonmoving party.
Langhoff Props., 519 F.3d at 260.

B. Violation of the False Claims Act

The district court granted the Government's
motion for partial summary judgment on the merits
and found that the Defendants violated the FCA.
The Defendants argue that the district court erred
because: (1) with regards to the BMDO Phase |
grant, the misstatement of Lithium Power's date of
incorporation does not give rise to liability under
the FCA because it was an error that resulted from
inadvertence or mere negligence and was not ma-
terial; (2) with regards to the BMDO Phase | grant,
statements regarding Lithium Power's facilities did
not give rise to liability under the FCA, because the
facilities were under construction when the Defend-
ants made the statements and were completed by
the time the government* 466 funded the proposal;
(3) with regards to all four grant applications, the
Defendants' statements concerning “cooperative ar-
rangements,” as opposed to “cooperative research
arrangements,” with the University of Houston and
with Polyhedron were true and did not give rise to
liability under the FCA, because they had a cooper-
ative arrangement to use laboratories and scientific
equipment, different than a cooperative research
agreement to conduct certain research for a defined
time period, and the statement was not material; (4)
with regards to the BMDO Phase | and Il grants and
the Air Force Phase Il grant, that statements regard-
ing specific personnel indicated an expectation and
wish to hire those individuals, but did not put forth
that the individuals would necessarily accept an of-
fer of employment; and (5) with regards to the Air
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Force Phase | and Il grants, the Defendants assert
that they properly disclosed the BMDO contracts to
the Air Force when submitting their proposals, be-
cause they informed individual Air Force personnel
of the BMDO SBIR grants. Thus, the Defendants
request that we reverse and remand the district
court's grant of the Government's motion for sum-
mary judgment.

The Government contends that the district
court properly granted summary judgment in its fa-
vor after correctly concluding that the Defendants
false statements affected the SBIR grant selection
process. The Government argues that the Defend-
ants violated the FCA by submitting four SBIR pro-
posals replete with false statements that gave the
DoD the mistaken impression that Lithium Power
was far more qualified than it actually was to en-
gage in the proposed research. The Government ar-
gues that taken individually, “any one of the false-
hoods would suffice to demonstrate a violation of”
the FCA. At a minimum, the Government argues
that the Defendants acted with a reckless disregard
for the truth and presented false claims to the DaD,
allowing Lithium Power to secure more than $1.6
million in research grants. The Government notes
that the Defendants maintain that several of its mis-
representations were made inadvertently. In re-
sponse, the Government argues that while subject-
ive inadvertence is relevant to whether the Defend-
ants had actual knowledge of the falsity of their
statements, it is not relevant to the objective inquiry
into whether the Defendants acted with reckless
disregard of a statement's truth or falsity. The Gov-
ernment also argues that the Defendants' repeated
false statements were material to the selection pro-
cess. The Government explains that because an ap-
plicant's qualifications are a critical feature of the
SBIR evaluation process, the Defendants false-
hoods had a natural tendency to influence and were
capable of influencing the extremely competitive
process for selecting small businesses to receive
SBIR grants. The Government maintains that each
false statement contributed to the impression that
Lithium Power was better suited to carry out the
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proposed research than it actually was.

1. Legal Sandard for Finding a Violation of the
False Claims Act
[2] Anindividual violates the FCA when he

(1) knowingly presents, or causes to be presented,
to an officer or employee of the United States
Government or a member of the Armed Forces of
the United States a false or fraudulent claim for
payment or approval;

(2) knowingly makes, uses, or causes to be made
or used, a false record or statement to get a false
or fraudulent claim paid or approved by the Gov-
ernment; [or]

*467 (3) conspires to defraud the Government by
getting a false or fraudulent claim alowed or
paid.

31 U.S.C. § 3729(a). We note that while the
underlying fraud that invokes the FCA differs under
§ 3729(a), “the statute attaches liability, not to the
underlying fraudulent activity or to the govern-
ment's wrongful payment, but to the claim for pay-
ment.” Harrison v. Westinghouse Savannah River
Co., 176 F.3d 776, 785 (4th Cir.1999) (quoting
United States v. Rivera, 55 F.3d 703, 709 (1st
Cir.1995)) (internal quotation marks omitted).

The FCA defines the terms “knowing” and
“knowingly,” which mean

that a person, with respect to information—
(1) has actual knowledge of the information;

(2) acts in deliberate ignorance of the truth or
falsity of the information; or

(3) acts in reckless disregard of the truth or fals-
ity of the information.

31 U.S.C. § 3729(b). In addition to the require-
ments found in the text, our jurisprudence holds
that a false or fraudulent claim or statement violates
the FCA only if it is material. See United States ex
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rel. Thompson v. Columbia/HCA Healthcare Corp.,
125 F.3d 899, 902 (5th Cir.1997) (stating that the
FCA “interdicts material misrepresentations made
to qualify for government privileges or services”)
(citation and quotation marks omitted); see also Al-
lison Engine Co., Inc. v. United Sates ex rel.
Sanders, 553 U.S. 662, 128 S.Ct. 2123, 2126, 170
LEd2d 1030 (2008) N4 (explaining that “a
plaintiff asserting a § 3729(a)(2) claim must prove
that the defendant intended that the false record or
statement be material to the Government's decision
to pay or approve the false claim”).

FN4. The Defendants argue that Allison
Engine Co. is inapplicable to the instant
case because fal se statements were made to
a government contractor and not directly to
the United States. We see no reason why
the FCA would require a materiality stand-
ard in cases involving government con-
tractors and not the United States.

[3] We have consistently recognized the re-
guirements discussed above, but we have not yet
delineated a succinct test recognizing each element.
The Fourth Circuit has concisely stated these vari-
ous requirements in one test, which we adopt today:
(1) whether “there was a false statement or fraudu-
lent course of conduct; (2) made or carried out with
the requisite scienter; (3) that was material; and (4)
that caused the government to pay out money or to
forfeit moneys due (i.e., that involved a claim).”
United States ex rel. Wilson v. Kellogg Brown &
Root, Inc., 525 F.3d 370, 376 (4th Cir.2008)
(quoting Harrison, 176 F.3d at 788) (internal quota-
tion marks omitted); see also United States ex rel.
Hendow v. Univ. of Phoenix, 461 F.3d 1166,
1177-78 (9th Cir.2006); Cf. United States ex. rel.
Mikes v. Straus, 274 F.3d 687, 695 (2d Cir.2001)
(utilizing a five-part test where a violation of the
FCA is shown when an individual (1) makes a
claim, (2) to the United States government, (3) that
is false or fraudulent, (4) knowing its falsity, and
(5) seeking payment from the federal treasury).

a. False or Fraudulent Statement
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[4][5][6] In the instant appeal, the Government
alleges that the Defendants engaged in a fraudulent
course of conduct by submitting false statements in
the SBIR grant proposals. The Government does
not allege that the Defendants submitted false
claims for payment for each SBIR grant proposal.
In certain cases, FCA liability may be imposed
“when the contract under which payment is made
was *468 procured by fraud.” United States ex rel.
Willard v. Humana Health Plan of Texas, Inc., 336
F.3d 375, 384 (5th Cir.2003) (citing Harrison, 176
F.3d at 787). This type of FCA claim is character-
ized as fraudulent inducement. Under a fraudulent
inducement theory, although the Defendants
“subsequent claims for payment made under the
contract were not literally false, [because] they de-
rived from the original fraudulent misrepresenta-
tion, they, too, became actionable false clams.”
United States ex rel. Laird v. Lockheed Martin
Eng'g & Science Servs. Co., 491 F.3d 254, 259 (5th
Cir.2007) (citing United States ex rel. Marcus v.
Hess, 317 U.S. 537, 543-44, 63 S.Ct. 379, 87 L.Ed.
443 (1943)).7N®

FN5. We note that Laird outlines a two
part test “to succeed on a fraud-
in-the-inducement theory under the FCA.”
Laird, 491 F.3d at 259. Under the Laird
test the Government must prove that the
Defendants (1) had no intention to perform
according to the terms of the SBIR, and (2)
obtained payments under the SBIR con-
tract that it was not legitimately entitled.
Seeid. (citations omitted). The second por-
tion of this statement could be construed as
requiring “outcome materiality,” which is
discussed in detail below. Laird, however,
expressly declines to rule on the proper
standard for assessing materiality. Id. at
261 (citation omitted).

b. Requisite Scienter
[7] The Government contends that the Defend-
ants' fraudulent conduct was “made or carried out
with the requisite scienter.” The scienter require-
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ment comes from § 3729(b)'s definition of the
terms “knowing” and “knowingly.” We have ex-
plained that “[t]hough the FCA is plain that ‘proof
of specific intent to defraud’ is not necessary, [the
mens rea] requirement is not met by mere negli-
gence or even gross negligence.” United States ex
rel. Farmer v. City of Houston, 523 F.3d 333, 338
(5th Cir.2008) (internal citation omitted). Thus, the
Government must demonstrate the Defendants had
(1) actual knowledge of falsity, (2) acted with de-
liberate ignorance of the truth or falsity of the in-
formation provided, or (3) acted with reckless dis-
regard of the truth or falsity of the information
provided when the Defendants fraudulently induced
the BMDO and Air Force to award them the SBIR
grants. Seeid. at 339.

c. Materiality

[8] The Government next argues that the false
statements in the SBIR grant proposals were mater-
ial. “No majority decision of this circuit has ad-
dressed the proper standard for assessing the mater-
iality of a false statement under the FCA's civil-
liability provisions.” Laird, 491 F.3d at 261. The
parties and this Court all recognize that “a false
statement is material if it has a ‘ natural tendency to
influence, or [is] capable of influencing, the de-
cision of the decisionmaking body to which it was
addressed.” " Neder v. United States, 527 U.S. 1,
16, 119 SCt. 1827, 144 L.Ed.2d 35 (1999)
(quotation omitted) (insertion in original); see also
United States v. Southland Mgmt. Corp. (Southland
1), 326 F.3d 669, 679 (5th Cir.2003) (en banc)
(Jones, J., concurring); United States v. Southland
Mgmt. Corp. (Southland I), 288 F.3d 665, 676 (5th
Cir.2002), vacated by grant of reh'g en banc, 307
F.3d 352 (5th Cir.2002) (quoting United States v.
Wells, 519 U.S. 482, 489, 117 S.Ct. 921, 137
L.Ed.2d 107 (1997)).

In Southland I, however, we noted two differ-
ent interpretations of the “natural tendency to influ-
ence or capable of influencing” standard. Southland
I, 288 F.3d at 676. Some courts have defined the
standard to require “outcome materiality”—"a
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falsehood or misrepresentations must affect the
government's ultimate decision*469 whether to re-
mit funds to the claimant in order to be ‘material.’ ”
Id. (citing United States ex rel. Berge v. Bd. of Trs.
of the Univ. of Ala., 104 F.3d 1453, 1459-60 (4th
Cir.1997); United States v. Intervest Corp., 67
F.Supp.2d 637, 64648 (S.D.Miss.1999)). In con-
trast, another court required what is termed “claim
materiality”—"a falsehood or misrepresentation
must be material to the defendant's claim of right in
order to be considered ‘material’ for the purposes
of the FCA.” Id. (citing United States ex rel.
Wilkins v. N. Am. Constr. Corp., 173 F.Supp.2d
601, 630 (S.D.Tex.2001)). In Southland I, five
judges of this Court suggested that outcome materi-
ality is the correct standard, explaining that a state-
ment is material only if it actually affects the gov-
ernment's decision to pay. See Laird, 491 F.3d at
'2:%16(citing Southland 11, 326 F.3d 669 at 679 n. 3).

FN6. Judge Jones's concurrence first ex-
plained that the accepted definition of ma-
teriality for civil FCA claims “equates ma-
teriality with ‘having a natural tendency to
influence, or [being] capable of influen-
cing, the decision of the decisionmaking
body to which it was addressed.” " South-
land 11, 326 F.3d at 679 (quotation omit-
ted) (insertion in original). However, read
it is entirety the concurrence implicitly ad-
opts and applies the outcome materiality
standard.

[9] The Government, however, contends that
these definitions are incorrect. It argues that the
FCA requires proof only that the defendant's false
statements “could have’ influenced the govern-
ment's payment decision or had the “potential” to
influence the government's decision, not that the
false statements actually did so. We agree. The out-
come and claim materiality definitions unnecessar-
ily narrow the “natural tendency to influence or
capable of influenci ng/ test, which is unambiguous
and easily applied.”
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FN7. Adopting this test for materiality un-
der the FCA aligns with our test for mater-
iality under 18 U.S.C. § 1001, the Federal
Criminal False Statements Act. Our de-
cisions state the test for materiality under §
1001 as “ ‘tendency’ or ‘capacity to influ-
ence.’ " See generally United States v.
Mclntosh, 655 F.2d 80, 83 (5th Cir.1981)
(citing United States v. Krause, 507 F.2d
113, 118 (5th Cir.1975); United States v.
McGough, 510 F.2d 598, 602 (5th
Cir.1975)).

The lack of ambiguity in this test is clear when
we examine the common meaning of the words
used. The Oxford English Dictionary (“OED”)
defines tendency as “a constant disposition to move
or act in some direction or toward some point, end,
or purpose; leaning, inclination, bias, or bent to-
ward some object, effect, or result.” Oxford English
Dictionary Online, www. oed. com (last visited
June 15, 2009) (defining “tendency”). The Merri-
am-Webster Dictionary (“ Merriam—\Webster” )
defines tendency as “a proneness to a particular
kind of thought or action.” Merriam—\Webster Dic-
tionary Online, www. merriam- webster. com (last
visited June 15, 2009) (defining “tendency”). The
OED has two definitions of “capable” that apply in
this context: “able or fit to receive and be affected
by; open to, susceptible” and “able to be affected
by; of a nature, or in a condition, to allow or admit
of; admitting; susceptible.” Oxford English Diction-
ary Online, www. oed. com (last visited June 15,
2009) (defining *“capable’). Merriam-\Webster
defines capable as “susceptible <a remark capable
of being misunderstood>." Merriam-Webster Dic-
tionary Online, www. merriam- webster. com (last
visited June 15, 2009) (defining “capable’). Fi-
nally, OED defines influence as “ascendancy, sway,
control, or authority, not formally or overtly ex-
pressed” and as “[a] thing (or person) that exercises
action or power of a non-material or unexpressed
kind.” Oxford English Dictionary Online, www.
oed. com *470 (last visited June 15, 2009)
(defining “influence”). Merriam-Webster defines
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influence as “the act or power of producing an ef-
fect without apparent exertion of force or direct ex-
ercise of command,” “corrupt interference with au-
thority for personal gain,” and “the power or capa-
city of causing an effect in indirect or intangible
ways.” Merriam—Webster Dictionary Online, www.
merriam- webster. com (last visited June 15, 2009)
(defining “influence”).

Thus, the “natural tendency to influence or cap-
able of influencing” test requires only that the false
or fraudulent statements either (1) make the govern-
ment prone to a particular impression, thereby pro-
ducing some sort of effect, or (2) have the ability to
effect the government's actions, even if thisisares-
ult of indirect or intangible actions on the part of
the Defendants. All that is required under the test
for materiality, therefore, is that the false or fraudu-
lent statements have the potential to influence the
government's decisions.

Our conclusion is buttressed by cases from our
sister circuits. The Ninth Circuit recently recog-
nized acircuit split to measure materiality under the
FCA. United States v. Bourseau, 531 F.3d 1159,
1171 (9th Cir.2008). The court noted that the
Fourth and Sixth Circuits have adopted a “ ‘natural
tendency test’ for materiality, which focuses on the
potential effect of the false statement when it is
made rather than on the false statement's actual ef-
fect after it is discovered.” Id. (quoting United
Sates ex rel. A+ Homecare, Inc. v. Medshares Mg-
mt. Group, Inc., 400 F.3d 428, 445 (6th Cir.2005));
see also United States ex rel. Harrison v. Westing-
house Savannah River Co., 352 F.3d 908, 913,
916-17 (4th Cir.2003). The court then explained
that the Eighth Circuit has adopted the “more re-
strictive ‘ outcome materiality test.” " Bourseau, 531
F.3d at 1171 (citing Costner v. URS Consultants,
153 F.3d 667, 677 (8th Cir.1998)). The Ninth Cir-
cuit adopted the Fourth and Sixth Circuits natural
tendency test “for materiality because it is more
consistent with the plain meaning of the FCA.” Id.
(citation omitted).

Moreover, Congress recently codified the
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definition of materiality when it enacted the Fraud
Enforcement and Recovery Act of 2009 (FERA),
Pub.L. No. 111-21, § 4, 123 Stat. 1617 (2009) (to
be codified at 31 U.S.C. § 3729). Congress enacted
§ 4 of FERA to clarify the FCA and “to reflect the
original intent of the law.” Id. Congress's enactment
will add the following language to § 3729(b): “(4)
the term ‘material’ means having a natural tendency
to influence, or be capable of influencing, the pay-
ment or receipt of money or property.” If Congress
intended materiality to be defined under the more
narrow outcome materiality standard, it had ample
opportunity to adopt the outcome materiality stand-
ard in FERA. Instead, Congress embraced the test
as stated by the Supreme Court and several courts
of appeals. While we decline to rule on whether this
statute applies retroactively or prospectively, we
find this enactment to be relevant as to Congress's
intent when it enacted the FCA. See NCNB Texas
Nat'l Bank v. Cowden, 895 F.2d 1488, 1500 (5th
Cir.1990) ( “[A] legislative body may amend stat-
utory language to make what was intended all along
even more unmistakably clear.”) (quoting United
Sates v. Montgomery County, Md., 761 F.2d 998,
1003 (4th Cir.1985)).

d. Payment of Money

Finally, the Government argues that the De-
fendants knowing, material, false statements
caused the government to pay out money. Neither
party disputes that the government awarded approx-
imately $1.6 *471 million to Lithium Power as a
result of the four SBIR grant proposals. Thus, we
are left with determining whether the Government
has successfully demonstrated factors one, two, and
three of the above test.

2. Analysis

[10] The Government has met its burden with
regards to factors one and two-the Defendants
knowingly provided false or fraudulent statements
in the SBIR grant proposals. Most egregiously, the
Defendants lied in all four SBIR grant proposals re-
garding a cooperative arrangement with the Uni-
versity of Houston and Polyhedron Laboratories.
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The Defendants argued below that because mem-
bers of the public could use labs at the University
of Houston and Polyhedron Laboratories for a fee,
Lithium Power, as a member of the public, had an
“arrangement” with both institutions. This argu-
ment is patently absurd. The Defendants either pur-
posefully, or with reckless disregard to the truth or
the falsity of their statements, misled the BMDO
and the Air Force into believing that Lithium Power
had a formal partnership with these two organiza-
tions. The ability of any member of the public to
essentially “rent” the facility is not synonymous
with a cooperative arrangement of the type the De-
fendants hoped the government would infer by their
statements. These misrepresentations alone would
be sufficient to establish that the Defendants had no
intention to perform according to the terms of the
SBIR, but these are not the only false statements
contained in the SBIR grant proposals.

The Defendants BMDO Phase | grant con-
tained an incorrect incorporation date for Lithium
Power. This was not a mere typographical error, as
Lithium Power was not incorporated until five
months after it submitted its Phase | grant proposal
to BMDO. In addition, the Defendants lied about
the existence of Lithium Power's facilities, which
were under construction at the time the SBIR Phase
| grant proposal was submitted. These false state-
ments, especially when considered in conjunction
with the misrepresentation regarding a cooperative
arrangement with the University of Houston and
Polyhedron Laboratories, left the BMDO with the
impression that Lithium Power was a much more
established and experienced company than it actu-
ally was. Thus, the Defendants had no intention to
perform according to the terms as outlined in the
BMDO SBIR grant proposals, because they did not
portray Lithium Power accurately in the proposals.
Because the receipt of a Phase Il grant was predic-
ated on the Phase | grant, any false or fraudulent
statements made in the BMDO Phase | grant
equally taints the BMDO Phase 11 grant.

We also find troubling Lithium Power's failure
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to disclose receipt of the BMDO grants when ap-
plying for an additional SBIR grant from the Air
Force. The SBIR application required applicants to
describe “significant activities directly related to
the proposed effort” and “previous work not dir-
ectly related to the proposed effort but similar.”
Lithium Power states that it told individual mem-
bers of the Air Force that it also received the BM-
DO grants, but that does not negate the fact that it
failed to account for the BMDO grants in its SBIR
grant proposals to the Air Force. This omission,
again when coupled with the misrepresentations re-
garding Lithium Power's cooperative agreements,
establish that the Defendants had no intention to
perform according to the terms of the SBIR.

[11] The Government has also successfully
demonstrated factor three-Lithium Power's false
statements were material. As we explained above,
the test for determining whether a false statement is
material*472 is whether it has a “natural tendency
to influence or is capable of influencing” the gov-
ernment's decision-making. We are convinced that
Lithium Power's false statements had the potential
to influence the BMDO and Air Force's decisions to
award Lithium Power the SBIR grants. Lithium
Power painted a picture of an established company,
that was so well-respected in the community that it
had developed a strong relationship with two not-
able research organizations. In reality, Lithium
Power was a company that was in its preliminary
stages of development that had yet to demonstrate
any proven success.

Moreover, in the instant case we also have
evidence that the false statements actually influ-
enced the decision to award the Defendants the
SBIR grants.FN8 One of the BMDO Phase | evalu-
ators recommended approving the proposal because
Lithium Power had adequate facilities to conduct
the project-in actuality Lithium Power had no such
facilities. In addition, another BMDO Phase | eval-
uator stated that his recommendation to fund Lithi-
um Power's proposal was greatly influenced by the
false statements. Finally, the evaluator who ap-
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proved the Air Force proposals stated that he would
not have approved funding the Air Force proposals
if the Defendants had included information regard-
ing the BMDO SBIR grantsin Lithium Power's Air
Force SBIR grant proposal.

FN8. Thus, even if we were to apply the
“outcome” materiality standard, we would
still conclude that Lithium Power's false
statements were material.

Based on the foregoing analysis, we conclude
that the Defendants violated the FCA. The irony of
this situation is not lost on the court. Lithium Power
blatantly deceived the BMDO and the Air Force
and received funds that it was not entitled to. But it
appears that the company then went on to success-
fully design and manufacture lithium-based batter-
ies that the BMDO and the Air Force found to be
satisfactory. The Defendants ability to deliver on
the hoped for “ends,” however, does not justify the
means it employed to receive the SBIR grants. We
affirm the judgment of liability.

C. Damages AwardFI\|9

FN9. We review the damages award in this
case de novo, because it was decided
through a motion for summary judgment.

The district court held that the Government
suffered damages in the amount of the grantsit paid
out to the Defendants in connection with their de-
ceptive  proposals—$1,657,455—and  awarded
treble damages in the amount of $4,972,365. The
Defendants argue that the Government is not en-
titted to damages because it did not suffer an
“injury.” The Defendants argue that the district
court erred in granting the damages award and state
that no “court has ever applied a fraudulent induce-
ment/disgorgement theory in the absence of some
tangible injury to the government.” In response, the
Government argues that the Defendants' false state-
ments caused more than $1.6 million of DoD SBIR
funding to be siphoned off by a company with
“dubious qualifications” and that the funding
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should have gone to a better-qualified candidate.

[12] An individual who violates the FCA isli-
able to the United States for civil penalties of “not
less than $5,000 and not more than $10,000, plus 3
times the amount of damages which the Govern-
ment sustains because of the act of that person.”
See 31 U.S.C. § 3729(a). No circuit court has previ-
ously addressed the proper method of calculating
damages for a fraudulently*473 induced research
grant. This Court has held, however, that damages
are limited to the amount that was paid out by reas-
on of the false claim. United States v. Aerodex, Inc.
469 F.2d 1003, 1011 (5th Cir.1972). Before the
government may recover treble damages, it must
“demonstrate the element of causation between the
false statements and the loss.” See United States v.
Miller, 645 F.2d 473, 475-76 (5th Cir.1981)." V10
In United States v. Bornstein, the Supreme Court
explained that when deducting the “bargain” re-
ceived from a defendant, a court must begin with
the already doubled (and now tripled) amount. 423
U.S. 303, 314, 96 S.Ct. 523, 46 L.Ed.2d 514 (1976)
(superceded on different grounds); see also United
Etﬁtlels v. Thomas, 709 F.2d 968, 972 (5th Cir.1983).

FN10. At the time Miller was decided, the
Government could recover only double,
not treble, damages under the FCA.

FN11. The Career College Association
filed as amicus curiae urging support of the
district court's damages award. They also
argue, however, that in calculating dam-
ages the court should subtract the value of
the benefit that the Defendants conferred
on the Government from the amount the
Government paid to the Defendants and
then treble this “actual-damages’ figure.
The proposed method does not comport
with the Supreme Court's holding in Born-
stein or our holding in Thomas and we re-
jectit.

[13] The contracts entered into between the
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government and the Defendants did not produce a
tangible benefit to the BMDO or the Air Force.
These were not, for example, standard procurement
contracts where the government ordered a specific
product or good. The end product did not belong to
the BMDO or the Air Force. Instead, the purpose of
the SBIR grant program was to enable small busi-
nesses to reach Phase |11 where they could commer-
cially market their products. The Government's be-
nefit of the bargain was to award money to eligible
deserving small businesses. The BMDO and the Air
Force's intangible benefit of providing an “eligible
deserving” business with the grants was lost as a
result of the Defendants fraud. Finally, a direct
causal relationship existed between the funds re-
ceived by the Defendants and their fal se statements.

In a case such as this, where there is no tan-
gible benefit to the government and the intangible
benefit is impossible to calculate, it is appropriate
to value damages in the amount the government ac-
tually paid to the Defendants. The district court cor-
rectly determined that the proper amount of dam-
ages for the four SBIR proposals was the entire
amount the Defendants' received—$1,657,455. The
district court then correctly multiplied the amount
of damages by three, as required by statute, for a
trebled damages award of $4,972,365. We affirm
the damages award.

D. Claims for Release and Indemnification

[14] The district court ruled that Longhi's
agreement to release and indemnify the Defendants
from suit related to any “matter prior to execution
of” the agreement to sell the stock was unenforce-
able because (1) federal public policy bars the en-
forcement of releases in qui tam cases, and (2) the
FCA prohibits a qui tam plaintiff from dismissing a
FCA claim. The Defendants argue that the district
court erred and rely on Ninth Circuit case law to
support their assertion that if a relator has already
filed his claim at the time of signing the release, the
courts have enforced the releases. See United States
ex rel. Hall v. Teledyne Wah Chang Albany, 104
F.3d 230, 233 (9th Cir.1997). In addition, the De-
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fendants argue that the FCA does not bar the re-
lease and indemnification *474 agreement because
Longhi's release did not prohibit the Government
from pursuing any of the claims in this lawsuit.
With respect to the indemnification clause con-
tained on the stock sale agreement, the Defendants
argue that the cases cited by the district court ad-
dress common law claims for indemnification not
contractual indemnification, which is governed by
the Supreme Court's decision in Town of Newton v.
Rumery, 480 U.S. 386, 107 S.Ct. 1187, 94 L.Ed.2d
405 (1987). Longhi argues that the district court
correctly concluded that the release and indemnific-
ation were unenforceable as they apply to Longhi's
FCA allegations because, inter alia, the text of the
FCA invalidates the release.

The Defendants' arguments are unavailing be-
cause the release and indemnification clauses are
invalid under the plain language of the FCA. When
an individual brings a qui tam suit under the FCA,
the action may be dismissed only if the court and
the Attorney General give written consent to the
dismissal and their reasons for consenting. See 31
U.S.C. § 3730(b)(1). Once filed by the relator, the
complaint must remain under seal for at least sixty
days, and is not served on the defendant until the
court so orders. 8 3730(b)(2). The Government may
choose to intervene and proceed with the action
within the sixty days after it receives the complaint,
material evidence, and information, but the Govern-
ment may extend the sixty-day evaluation period
with a showing of good cause to the court. §
3730(b)(3). The district court correctly found that
Longhi signed the release eleven days after he filed
the qui tam complaint and was therefore unable to
personally dismiss the case. In addition, the district
court correctly held that even if the release and in-
demnification were valid, Longhi could not have
entered into it at the time he did without the express
knowledge and consent of the United States, be-
cause the statutory sixty-day review window still
governed. This outcome comports with our decision
in Searcy v. Philips Electronics North America
Corp., where we held that the United States has ab-
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solute power to veto any settlement between arelat-
or and defendant corporation. 117 F.3d 154, 160
(5th Cir.1997).

Furthermore, the interest in enforcing the re-
lease and indemnification clauses are outweighed
by public policy concerns. The Supreme Court's de-
cision in Rumery establishes the framework for de-
termining whether public policy prevents enforce-
ment of the release and indemnification in the lim-
ited context of this qui tam case. Specifically, the
Supreme Court held that “a promise is unenforce-
able if the interest in its enforcement is outweighed
in the circumstances by a public policy harmed by
the enforcement of the agreement.” Rumery, 480
U.S. at 392, 107 S.Ct. 1187 (citation omitted). The
public policy interest implicated in this case is the
ability of the Government to obtain information
from relators it could not otherwise obtain. It isin
the Government's best interest to gain full informa-
tion from the relator. To enforce the release and in-
demnification clauses contained in the stock sale
agreement against Longhi would ignore the public
policy objectives expressly spelled out by Congress
in the FCA and would provide disincentives to fu-
ture relators. In addition, enforcing the release and
indemnification clauses would encourage individu-
als guilty of defrauding the United States to insulate
themselves from the reach of the FCA by simply
forcing potential relators to sign general agreements
invoking release and indemnification from future
suit. The district court correctly determined that en-
forcing the release against Longhi is against public
policy. We affirm.

*475 E. Defendants' Motion for Summary Judgment

The Defendants argue that the district court
should have granted their motion for summary
judgment. Because we have affirmed the district
court's decision to grant the Government's motion
for summary judgment, we find no error.

1. ATTORNEY S FEES
The Defendants argue that we should reverse
the award of attorneys fees because Longhi failed
to segregate the non-compensable work performed
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by his counsel. In response, Longhi argues that un-
der the FCA he is entitled to an award of attorneys
fees for all time reasonably expended on his behalf
in pursuit of the achieved result. Longhi asserts that
it is legally irrelevant that he expended a small,
limited amount of time in connection with claims
that were not actively litigated in the case.

A. Standard of Review

[15] The parties dispute the applicable standard
of review. Only two of our cases, both unpublished,
discuss the applicable standard for reviewing a dis-
trict court's award of attorneys' fees under the FCA.
United States v. Medica Rents Co. Ltd., No.
03-11297, 2008 WL 3876307, at *1, 2008
U.S.App. LEXIS 17946, at *1 (5th Cir.2008);
United States ex rel. Bain v. Georgia Gulf Corp.,
208 F. App'x 280, 282 (5th Cir.2006). In both in-
stances, we applied an abuse of discretion standard
when revig\“i 1n§ a district court's award of attor-
neys fees. Thus, we apply an abuse of discre-
tion standard of review to the instant case. In Bain,
we explained that the abuse of discretion standard
of review is consistent with our review of attorneys
fees under similar circumstances. 208 Fed. Appx. at
282 (citing Skidmore Energy, Inc. v. KPMG, 455
F.3d 564, 566 (5th Cir.2006)). “Under the abuse of
discretion standard, a district court's decision to
award attorneys' fees will not be disturbed unless
the award is based on (1) an erroneous view of the
law or (2) a clearly erroneous assessment of the
evidence.” Id. See also Travelers Ins. Co. v. .
Jude Hosp. of Kenner, Inc., 38 F.3d 1414, 1417
(5th Cir.1994); Alizadeh v. Safeway Sores, Inc.,
910 F.2d 234, 237-38 (5th Cir.1990); Cobb v.
Miller, 818 F.2d 1227, 1231 (5th Cir.1987) (stating
that the ultimate award of attorney's fees is re-
viewed for abuse of discretion); EEOC v. First Ala.
Bank, 595 F.2d 1050, 1056 (5th Cir.1979).

FN12. We note that Bain and Medica
Rents involve § 3730(d)(4) of the FCA and
the instant case involves § 3730(d)(1) of
the FCA. We find this to be a distinction
without relevant difference in determining
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the appropriate standard of review.

B. Analysis

[16] Section 3730(d)(1) of the FCA states that
arelator in a successful qui tam action is entitled to
“receive an amount for reasonable expenses which
the court finds to have been necessarily incurred,
plus reasonable attorneys' fees and costs. All such
expenses, fees, and costs shall be awarded against
the defendant.” 31 U.S.C. § 3730(d)(1). The ques-
tion is whether Longhi's attorneys' fee award should
be segregated because he was not “successful” in
proving a violation of the FCA with regards to all
twenty-one contracts, as he initially alleged. We
find the Supreme Court's decision in Hensley v.
Eckerhart, to be instructive. 461 U.S. 424, 103
S.Ct. 1933, 76 L.Ed.2d 40 (1983).

[17] In Hensley, the Supreme Court reviewed
an award of attorneys fees pursuant to the Civil
Rights Attorney's Fees Awards Act for fees in-
curred during civil rights litigation where the
plaintiffs did not *476 prevail on all of their claims.
Id. at 426, 103 S.Ct. 1933. The Court stated that
“plaintiffs may be considered prevailing parties for
attorney's fees purposes if they succeed on any sig-
nificant issue in litigation which achieves some of
the benefit the parties sought in bringing suit.” Id.
at 433, 103 S.Ct. 1933 (quotation and internal quo-
tation marks omitted). The Supreme Court ex-
plained that a plaintiff might bring distinctly differ-
ent claims that are based on different facts and legal
theories, and in such an instance “work on an un-
successful claim cannot be deemed to have been
‘expended in pursuit of the ultimate result
achieved.” " Id. at 435, 103 S.Ct. 1933 (quotation
omitted). The Court also explained, however, that
there are sometimes instances where a “plaintiff's
claims for relief will involve a common core of
facts or will be based on related legal theories.” 1d.
at 435, 103 S.Ct. 1933. In those instances, where
much of counsel's time is “devoted generally to the
litigation as a whole, making it difficult to divide
the hours expended on a claim-by-claim basis ... the
district court should focus on the significance of the
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overall relief obtained by the plaintiff in relation to
the hours reasonably expended on the litigation.”
Id.

The district court properly noted the standards
set out by Hensley and expressly determined that
the claims regarding the performance on the con-
tracts and the claims alleging fraudulent induce-
ment were not factually distinct. The district court
determined that the claims regarding the four SBIR
contracts arose from the same set of contracts, same
actors, and the same illegal intent to defraud the
government of money in violation of the FCA. The
district court also determined that the fees related to
the four SBIR contracts should not be segregated
from the other claims.

We hold that the district court did not abuse its
discretion in finding that the level of success on the
four SBIR contract claims aone was sufficient
enough to merit entitlement to a full attorneys' fees
award. The district court reviewed the billing re-
cords and found no duplicative efforts or unneces-
sary hours, and thus found that Longhi's counsel's
billing record to be reasonable. We affirm.

IV. CONCLUSION
For the foregoing reasons, we AFFIRM the dis-
trict court's judgment on al claims.

C.A.5 (Tex.),2009.
U.S. exrel. Longhi v. U.S.
575 F.3d 458
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